STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PUTNAL GROVES,
Petitioner,
Case No. 03-4704

VS.

THE Cl TRUS STORE AND FI DELITY &
DEPOSI T COVPANY OF MARYLAND.

Respondent s.

N N N N N N N N N N N

RECOMVENDED CORDER

Pursuant to notice and in accordance with Sections 120.569
and 120.57(1), Florida Statutes (2003), this cause cane on for
formal hearing before Fred L. Buckine, the designated
Admi ni strative Law Judge of the Division of Admnistrative
Heari ngs, on February 10, 2004, in Sarasota, Florida.

APPEARANCES

For Petitioner: Russ Putnal, pro se
Put nal G oves
10755 Russ Road
Myakka City, Florida 34251

For Respondent The Citrus Store:
Richard S. Pipkin, Esquire
Fl et cher & Pi pkin
559 Sout h Commerce Avenue
Sebring, Florida 33870
For Respondent Fidelity & Deposit Conpany of Maryl and:

(No appear ance)



STATEMENT OF THE | SSUES

Whet her Respondent, Donnie Sel ph, d/b/a The Ctrus Store
and D & D Ctrus (Donnie Sel ph), failed to pay anounts owning to
Petitioner for citrus fruit harvested from Petitioner's groves,
as set forth in the Conplaint dated October 13, 2003, and, if
so, the anount Petitioner is entitled to recover.

PRELI M NARY STATEMENT

On Cctober 13, 2003, Petitioner, Russ Putnal, d/b/a Putnal
Groves (Russ Putnal), filed a Conplaint with the Departnent of
Agricul ture and Consumer Services (Departnent), alleging that
Donni e Sel ph failed and refused to pay for 11,251 boxes of |ate-
season Val enci a oranges harvested from Russ Putnal's groves
| ocated in Manatee and Sarasota Counties, Florida, during the
May 7, 2003, through June 9, 2003, citrus season pursuant to a
witten contract between the parties. Russ Putnal clained that
he and Donni e Sel ph entered into a witten contract January 29,
2003, for 10,000 m d-season oranges and 40, 000 | at e-season
Val enci a oranges, estimated to be all of Russ Putnal's 2002-2003
production for those two varieties of citrus fruit. Paynents
were made to Petitioner by The Citrus Store and by D & D Gitrus,?
for md-season citrus fruit harvested. No paynent was tendered
for the 11, 251 boxes of | ate-season Val enci a oranges harvested

from Russ Putnal's groves. Russ Putnal attached to his



Conpl ai nt

copies of the contract, statenments from Donnie Sel ph,

and delivery trip tickets evidencing the follow ng accounti ng:

Respondent

Total Purchase Price

[ Val enci a oranges]: $71, 443. 85

Less Harvesting,

Mut ual , Taxes, etc.: $2, 373. 57

Less Anmpunt

Recei ved: $5, 000. 00

Net Anount or C aim

(Bal ance Now Due): $64, 070. 28

, Fidelity & Deposit Conpany of Maryland, was naned in

the Conplaint as surety for Donnie Sel ph.

On or about Novenmber 21, 2003, Donnie Sel ph, d/b/a The

Citrus Store,

3365 U. S. H ghway 17 North, Bowl ing G een,

Fl ori da

33834, licensed as a dealer in citrus fruit under License

Nunber 756, supported by Surety Bond Number LPMB142573,

for

$30, 000, witten by Fidelity & Deposit Conpany of Maryl and,

i nception

season, filed an answer denying that the claimis valid.

affidavit,

Conpl ai nt :

Cct ober 14, 2002, during the 2002-2003 citrus shipping

By

Donni e Sel ph filed the foll owi ng answer to the

1. As to Item 12, respondent woul d say
that he entered into an agreenent [witten
contract] with the conplainant to pick
40, 000 boxes of Val encia oranges. The price
to be paid thereon was $6. 35 per box. In
the two to three year tinme period preceding
said contract, all of the conplainant's
fruit had been boxed and not | uiced.
Therefore, there was no historical basis for



t he respondent to be aware of the pound
solids per box that woul d be yielded from
the fruit. Respondent relied on the
conpl ai nant' s assertions that the pound
solids would be 6.8 to 7.0 pounds per 90-
pound box. This was an affirmative
representation by the conpl ai nant, upon

whi ch the Respondent relied to his
detrinment. Wen the fruit was picked, the
average pound was 5.9 pounds solid per box.
The respondent woul d assert an affirmative
def ense, against the claimof the clainant,
of fraudul ent m srepresentation.

2. As to item 13, a termof the purchase
is [sic] other, and is $6. 35 per box.

3. As to item 14, purchase was nmade by
Donni e Sel ph, d/b/a The G trus Store.
Purchase was made by other; other being by
contract.

4. As to item 15, in support of this
answer, attached hereto is docunentary
evi dence.

5. Respondent, Donnie Sel ph, d/b/a The
Citrus Store.

On Decenber 12, 2003, Russ Putnal's Conplaint, the Answer
of Respondent, Supplenmental Exhibits for Respondent's Response,
and the Agency referral were referred to the Division of
Adm ni strative Hearings, where it was assigned to an
Adm ni strative Law Judge and set for hearing.

On January 7, 2004, the Notice of Hearing, scheduling the
final hearing for February 10, 2004, in Sarasota, Florida, and

the Order of Pre-hearing Instructions were entered.



On January 29, 2003, a notice of appearance,

Wtness/ Exhibit list, and reply by Russ Putnal to the Initial
O der were filed.

At the formal hearing, Russ Putnal testified on his own
behal f and presented four exhibits (P-1 through P-4) that were
accepted into evidence. Donnie Selph testified on his own
behal f and presented one exhibit (R-1) that was accepted into
evi dence.

The hearing was recorded and transcribed. The Transcri pt
of the hearing was filed on February 27, 2004. On March 12,
2004, Donnie Selph filed a Menorandum of Law and Proposed Order
that were given careful consideration in the preparation of this
Recommended Order. In lieu of a proposed recomended order,
Russ Putnal elected to give a summation of his claimat the
cl ose of hearing that was given careful consideration in the
preparation of this Recommended Order.

FI NDI NGS OF FACT

Based upon observation of the witnesses and their demeanor
while testifying; stipulations by the parties; docunentary
materials received in evidence; evidentiary rulings nade
pursuant to Sections 120.569 and 120.57, Florida Statutes
(2003); and the entire record of this proceeding, the follow ng

rel evant and material findings of fact are determ ned:



1. At all tinmes material to this proceedi ng Russ Putna
was a "producer of citrus fruit” and owner of Putnal G oves
| ocated at 10755 Russ Road, Myakka City, Florida. A producer of
citrus is one that grows citrus in this state for market.

2. At all tinmes material to this proceedi ng, Donnie Sel ph
was a "Florida-licensed [License Nunber 756] citrus fruit
deal er"” operating within the Departnent's regul atory
jurisdiction. Donnie Selph admtted that he is owner of and
does busi ness under the names of The Citrus Store and D & D
Citrus.

3. On Cctober 13, 2002, Donnie Sel ph entered into a
witten contract with Russ Putnal under which Donnie Sel ph
agreed to harvest 10,000 boxes of m d-season oranges on or
before June 1, 2003. Donnie Sel ph agreed to pay $4.35 per box
for the m d-season oranges and agreed to pay $6.35 per box for
t he | ate-season (grove production) Val encia oranges harvested
from Russ Putnal's groves.

4. The formcontract, dated January 29, 2003, entered into
by Donni e Sel ph and Russ Putnal contained the follow ng terns
and condi tions:

[T]he G ower, for and in consideration of
the paynent this date received and to be
recei ved as herein provided, has agreed and
do by these presents agree to sell to the
Buyer all citrus fruits, of nerchantable

quality at the tine of picking, fromthe
grove or groves hereinafter nentioned. The



price to be paid to the G ower by the Buyer
for said fruit per standard field crate by
vol une or weight ["weight" was circled] at
el ection of buyer on the trees, for al

fruit of nmerchantable quality at the tine of
pi cking, shall be as follows:

Oranges, mds, 10,000 boxes (or production),
$4. 35 [per] box

Val enci a Oranges, 40,000 boxes (or
production), $6.35 [per] box

The term "nerchant abl e" as used herein
shal |l be defined as that standard of quality
required by the United States Departnment of
Agriculture for interstate shipnment in
fresh/juiced ["juiced' was circled] fruit
form

It is agreed that the advance paynent
hereby receipted for is to be deducted from
said paynent as follows:

As fruit is harvested, $12,000.00, ck# 6318
* * *

Note: Less all state taxes owned by G ower.

Mutual VYES[ V] NJ ]

A bond or certificate of deposit posted
with the Florida Departnment of Agriculture
and Consuner Services does not necessarily
ensure full paynent of clainms for any
nonper f ormance under this contract.
(enmphasi s added)

5. The undi sput ed evi dence established that Donnie Sel ph

harvested m d-season oranges from Russ Putnal's groves and paid

Russ Putnal for those mi d-season oranges harvested per the terns



of the witten contract. According to Russ Putnal, the contract
was for m d-season oranges "which are basically a pineapple
variety." "M d-season juice oranges and Val encia oranges are

| ate- -1 at e-season oranges. The mds were all paid for--the

bal ance is on the Val encia oranges."”

6. The undi sputed evidence al so established that in the
contract herei nabove Donni e Sel ph al so agreed to harvest
40, 000 boxes (or production) of | ate-season Val encia oranges and
agreed to pay $6.35 per box for the Val encia oranges harvested
from Russ Putnal's groves.

7. The undi sputed evidence |ikew se established that
Donni e Sel ph harvested 11, 251 boxes of Val enci a oranges pursuant
to ternms of the witten contract with Russ Putnal. During the
harvesting of the Val encia oranges, Donnie Sel ph raised no
obj ection or conplaints with Russ Putnal regarding the quality
or quantity of |ate-season Val encia oranges that were harvested.
The parties recalled discussing one |oad that was "light,"
nmeani ng the average wei ght per box was | ess than the average
wei ght per box of the other |oads of Val encia oranges picked
fromthe sane grove. According to the evidence presented, it is
not uncommon in the citrus business to have a few "light" | oads
when pi cking 11, 251 boxes of fruit. Donnie Selph is obligated
to pay Russ Putnal for the 11,251 boxes of Val enci a oranges

harvested from Russ Putnal's groves and sold for processing.



The net paynment due and owni ng Russ Putnal Groves is conputed as
fol | ows:

Total Purchase Price
[ Val enci a oranges]: $71, 443. 85

Less Harvesti ng,
Mut ual , Taxes, etc.: $2, 373. 57

Less Amount Received
[on Septenber 30, 2003]: $5, 000. 00!

Net Anount or C aim
[ Bal ance Due]: $64, 070. 28

8. Donnie Selph did not pay Russ Putnal for the 11,251
boxes of Val encia oranges harvested from Russ Putnal's groves.
Russ Putnal made repeated demands upon Donni e Sel ph for the past
due anount of $64, 070.28, and Donnie Sel ph refused and failed to
pay Russ Putnal the past due anpbunt of $64,070.28. This debt of
$64, 070. 28 was due and owi ng on Cctober 1, 2003, the date Donnie
Sel ph nmade his | ast paynent of $5,000 to Russ Putnal.

9. Regarding this contractual transaction, Russ Putnal
testified:

| regret that we all have to be here for
this, and I've put it off as long as |I could
and tried every way | knew to avoid com ng
to this, but basically -- or in sinple terns
Donni e Sel ph, Donni e Sel ph Fruit Conpany and
| had a contract, a witten contract for

m d- season and | at e- season oranges for | ast
year (2002/2003). Basically, it hadn't been
paid and it's ny understanding the bond is
for situations of this nature. And I
realize the bond is less than half of what's
owed, but | think if Donnie had the noney
he'd pay ne. W're all in -- the citrus



i ndustry is in some serious throws so |'m
just trying to get what | can to try and
keep ny bills paid.

10. Donnie Sel ph admtted entering into a witten contract
with Russ Putnal. Both nen acknow edged their experience in the
busi ness of selling and buying citrus fruit and doi ng busi ness
wi th each other over the years. Russ Putnal is a seasoned
producer of fruit and well versed in the business of selling his
fruit to citrus dealers. Donnie Selph is a seasoned purchaser
and dealer of citrus fruit, having been in the business for over
20 years, and well versed in the business of buying fruit from
citrus fruit producers and selling fruit to plants and ot her
outlets.

11. Donni e Selph set the stage of this transaction by
first testifying that he is in the business of "buying and
selling [fruit], by contract, to the concentration plants.”
Regardi ng the sale of Russ Putnal's Val encia oranges, he
testified that "based on $1.10 a pound what | got out of [the
sale of] Putnal's fruit and taking out the costs | forwarded [to
Russ Putnal] what was left up to the point of where we're at now
[i.e. $64,070.28]." Donnie Selph's refusal to pay Russ Putnal
for the Val encia oranges, "because | received only $1.10 per

pound, " does not relieve himof his contractual obligations to

pay $6.35 per box for the Val encia oranges harvest ed.

10



12. At the conclusion of the hearing and in lieu of
subm tting a proposed reconmmended order, Russ Putnal elected to
make the foll owi ng summati on of his case that has been
consi der ed:

We have a sinple contract and a sinple
probl em where fruit was contracted for
harvested, marketed and not paid for by the
specifics of the contract. W have a bond
in place to cover these discrepancies. The
bond is only $30,000; the anmobunt owed is
sone $64, 000 plus. The defense has pretty
much put up a snokescreen off the subject of
the contract. The focusing in on pound
solids and there's nothing in the contract
about pound solids. The contract is sinply
i n wei ght boxes.

13. Donnie Selph's first defense, to the debt clained in
the Conplaint, was oral nodification of the witten contract.
Donni e Sel ph's evidence to support his oral nodification defense
consisted solely of his recollection, "M. Putnal agreed with ne
that the contract price to be paid would be based on pound solid
[ unknown at the tinme of entering the contract]." Donnie Sel ph
testified that he and Russ Putnal discussed, and agreed, that
the encircled word "juiced" on the witten contract neant that
he woul d pay Russ Putnal at the price Donnie Sel ph received when
he sold the Val encia oranges "as juiced." Russ Putnal

enphatically deni ed maki ng the all eged oral nodification of the

witten contract of $6.35 per box for his Val encia oranges.

11



Russ Putnal insisted that throughout this entire episode with
Donni e Sel ph the witten contract called for "weight boxes."

14. In his post-hearing Menorandum of Law, Donnie Sel ph
admtted entering into a witten contract with Russ Putnal, but
rai sed as a defense to paynent of the debt Russ Putnal "is going
agai nst the bond of The GCitrus Store."™ Donnie Sel ph argued that
Russ Putnal offered no evidence of entering into a witten
contract with The Citrus Store or personally with Donnie Sel ph.
Donni e Sel ph's argunment is without a foundation in fact and | aw
in this proceeding and is, therefore, rejected.

15. Donnie Sel ph's second defense, a claimof "detrinental
reliance on fraudul ent statenents nmade by Russ Putnal,” is
wi t hout foundation in fact. Russ Putnal adamantly deni ed making
a verbal agreenent with Donnie Sel ph that he woul d accept as
paynent for his Val encia oranges sone anount Donni e Sel ph nay
receive when, and if, he sold the Val encia oranges to processing
pl ants as "juiced" rather than by "pound per box." This defense
to the contractual debt obligation is w thout foundation in fact
or law in this proceeding and is |Iikew se rejected.

16. The docunentary evidence presented by Russ Putnal in
support of his demand for paynment is uncontroverted. The
majority of the docunents submtted by Russ Putnal reflected
that the fruit described therein was harvested from Russ

Putnal's groves in Manatee County. Likew se, the docunents from

12



the processing plants reflected that the fruit from Russ
Put nal ' s Manat ee County groves averaged a "pound solids per box
wei ght of 6.03676 pound[s] per box."

17. The undi sputed evi dence established that Donnie Sel ph
pi cked 11, 251 boxes of Val encia oranges from Russ Putnal's
grove. The agreed contract price for each box of Valencia
oranges picked was $6. 35 per box.

18. Likew se, the undisputed evidence established Donnie
Sel ph entered into a witten contract with Russ Putnal to
purchase a specific citrus fruit (Valencia oranges) at a
specific price ($6.35) per box. The evidence established that
Donni e Sel ph picked Russ Putnal's Val encia oranges, sold those
Val enci a oranges, and failed and refused to pay Russ Putnal the
agreed contracted price of $6.35 per box for his Val encia
or anges.

19. The evidence of record denonstrated clearly that
Donni e Sel ph is indebted to Russ Putnal for the net sum of
$64, 070. 28 due and owi ng as of October 1, 2003. This
out standi ng debt is conputed fromthe gross sum of $71, 443. 85,
| ess: harvesting, nutual, and taxes for a subtotal of
$2,373.57, and | ess $5, 000. 00 noney paid and received from

Donni e Sel ph.

13



20. The uncontroverted evidence establishes that Donnie
Sel ph was, at the tines material to this proceeding, a Florida-
i censed and bonded citrus fruit dealer and that, as of
Cctober 1, 2003, Donni e Sel ph harvested 11,521 boxes of Val encia
oranges from Putnal Groves. Russ Putnal tinely filed a
conpl aint alleging that Donnie Sel ph failed to pronptly pay its
i ndebt edness to Russ Putnal for the Val encia oranges harvested
pursuant the contract. Russ Putnal is, therefore, entitled to
paynment of the principal anount of $64,070.28 plus pre-judgnent
interest. Based on the date of the |ast paynent nade by Donnie
Sel ph to Russ Putnal, pre-hearing interest would run from
Oct ober 1, 2003.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.57(1) and 120.569, Florida Statutes (2003).

22. Chapter 601, Florida Statutes, is known as "The
Florida Ctrus Code of 1949." § 601.01, Fla. Stat. (2002).
"Citrus fruit" is defined in Section 601.03(7), Florida
St at ut es:

"Citrus fruit" neans all varieties and
regul ated hybrids of citrus fruit and al so
means processed citrus products containing
20 percent or nore citrus fruit or citrus
fruit juice, but, for the purposes of this

chapter, shall not nean |ines, |enons,
mar mal ade, jellies, preserves, candies, or

14



citrus hybrids for which no specific
st andards have been established by the
Departnment of Citrus;

23. The term "oranges" is defined in Subsection

601. 03(25), Florida Statutes, to nmean the fruit Ctrus

Si nensi s Gsbeck, comonly call ed sweet oranges.

24. Section 601.03(29), Florida Statutes, defines
"producer"” as any person growi ng or producing citrus in this
state for market. Russ Putnal is a "citrus fruit producer”
under this definition.

25. In Section 601.03(8), Florida Statutes, the term

"Citrus Deal er" neans

any consi gnor, conm ssion nerchant,

consi gnnent shi pper, cash buyer, broker,
associ ati on, cooperative associ ation,
express or gift fruit shipper, or person who
in any nmanner nakes or attenpts to make
nmoney or other thing of value on citrus
fruit in any manner whatsoever, other than
of growi ng or producing citrus fruit, but
the termshall not include retai

est abl i shments whose sales are direct to
consuners and not for resale or persons or
firms trading solely in citrus futures
contracts on a regul ated comodity exchange.

Donnie Selph is a "citrus fruit dealer”™ under this definition.
26. Citrus fruit dealers are required to be licensed by

the Departnent in order to transact business in Florida.

8 601.55(1), Fla. Stat. As a condition of obtaining a |icense,

such dealers are required to provide a cash bond or a

certificate of deposit or a surety bond in an anount to be

15



determ ned by the Departnent "for the use and benefit of every
producer and of every citrus fruit dealer with whomthe deal er
deal s in the purchase, handling, sale, and accounting of
purchases and sales of citrus fruits.” § 601.61(3), Fla. Stat.
Pursuant to the statute, Donnie Selph is a licensed citrus fruit
deal er and has posted a surety bond for $30, 000.

27. Section 601.65, Florida Statutes, provides that:

[I]f any licensed citrus fruit dealer
vi ol ates any provision of this chapter, such
deal er shall be liable to the person
all egedly injured thereby for the ful
anount of dammges sustai ned in consequence
of such violation. Such liability may be
enforced either by proceeding in an
adm ni strative action to and before the
Department of Agriculture and pursuing such
action to its ultimate termnation if
desired or by filing of a judicial suit at
law in a court of conpetent jurisdiction;
however, in such court suit the bond of such
citrus fruit dealer theretofore posted with
t he Departnent of Agriculture pursuant to s.
601. 61 shall not be anenable or subject to
any judgnent or other |egal process issuing
out of or from such court in connection wth
such law suit, whether cash bond or surety
conpany bond, but such bonds shall be
anenabl e to and enforceable only by and
t hrough adm ni strative proceedi ngs before
the Departnment of Agriculture, it being the
i ntent and purpose of the Legislature that
such citrus dealer's bond so posted with the
Departnent of Agriculture shall be
applicable and liable only for the paynent
of clainms duly adjudicated by order of the
Departnment of Agriculture and the
determ nation of such adjudicated claimif
and in the event such order is appeal ed by
any aggrieved party to the admnistrative
pr oceedi ng.

16



28. Section 601.64(4), Florida Statutes, defines as an
"unlawful act” by a citrus fruit dealer the failure to pay
promptly and fully, as prom sed, for any citrus fruit which is
the subject of a transaction relating to the purchase and sal e
of such goods.

29. The failure and refusal by Donnie Selph to pay
pronmptly and fully, as prom sed by the terns of the witten
contract, is an "unlawful act" as defined by the above statute.

30. Any person may file a conplaint wwth the Departnent,
all eging violations of the provisions of Chapter 601, Florida
Statutes, by a citrus fruit dealer. 8 601.66(1), Fla. Stat.
Russ Putnal, alleging violation of Chapter 601, Florida
Statutes, by Donnie Sel ph, filed the Conplaint with the
Depart nent.

31. The Departnent is charged with the responsibilities of
determ ni ng whether the allegations of the Conplaint have been
establ i shed and adj udi cati ng the anmount of indebtedness or
damages owed by the citrus fruit dealer. [|f the conpl aining
party proves its case, the Departnent shall "fix a reasonable
time within which said indebtedness shall be paid by the [citrus
fruit] dealer.” § 601.66(5), Fla. Stat. Thereafter, if the
deal er does not pay within the tine specified by the Departnent,
t he Departnent shall obtain paynent of the damages fromthe

dealer's surety conpany, up to the anmount of the bond. The

17



Departnent, if it decides to pay the proceeds to the original
conpl ai nant, has authority to order an increase in the origina
bond of the dealer as would be justified under all the
ci rcunstances so as to protect other possible claimants and to
exercise all powers otherw se confided in Chapter 601, Florida
Statutes, to enforce the posting of bond increases. See 88
601. 66(5) and (6), Fla. Stat.

32. Russ Putnal bore the burden of proving the allegations
in his Conplaint agai nst Donni e Sel ph by a preponderance of the

evidence. See Florida Departnment of Transportation v. J. WC.

Co., Inc., 396 So. 2d 778, 788 (Fla. 1st DCA 1981); Florida

Departnent of Health and Rehabilitative Services v. Career

Servi ce Conm ssion, 289 So. 2d 412, 415 (Fla. 4th DCA 1974);

8§ 120.57(1)(j), Fla. Stat. However, even though Russ Putnal has
the ultimate burden of proving the truth of the claim once he

has nmade a prinma facie case of entitlenent to recover from

Donni e Sel ph, Donnie Sel ph has the obligation to cone forward

with evidence to refute Russ Putnal's entitlenent. See J.WC.,

396 So. 2d at 787.
33. Russ Putnal carried its burden of proving that Donnie
Sel ph has failed and refused to pay, as agreed, "[T]he price
for said fruit per standard field crate by volune or

wei ght ["weight" was circled] . . . for all fruit of

18



nmerchantable quality at the tinme of picking (40,000 boxes)
as follows Val encia Oranges, (40,000 boxes) at $6.35 per box."
The unpai d bal ance of $64, 070.28 is, thus, uncontroverted.

34. Russ Putnal has clearly proven by the evidence of
record that Donnie Selph entered into a witten contract for the
purchase of Russ Putnal's citrus fruit (entire production of
Val enci a oranges) at $6. 35 per box.

35. Russ Putnal has |ikew se proven by evidence of record
t hat Donni e Sel ph harvested 11,521 boxes of Val encia oranges
fromhis citrus grove.

36. Russ Putnal has proven by the undi sputed evidence of
record that repeated demands for paynment made upon Donni e Sel ph
were ignored, and Donnie Selph failed to pay noney owed Russ
Putnal for his citrus fruit harvested and sold by Donni e Sel ph.

37. The evidence of record denonstrated that Donnie Sel ph
willfully and intentionally breached the terms and conditions of
the witten contract for purchase of Russ Putnal's citrus fruit
by Donnie Selph's refusal and failure to pay Russ Putnal for his
citrus fruit which was harvested and sold by Donni e Sel ph.

38. The claimof Russ Putnal is based in contract; see

Florida Fruit Sales, Inc. v. Kingfisher Goves, 343 So. 2d 840

(Fla. 2d DCA 1976). Russ Putnal is entitled to pre-judgnent
interest if the Departnent determnes that Donnie Sel ph is

i ndebted to Russ Putnal, to be calculated on the anpbunt of the
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i ndebt edness fromthe date paynent was due until the Depart nment

enters its final order. See Celotex Corp. v. Buildex, Inc., 476

So. 2d 294, 295 (Fla. 3d DCA 1985)("The settled law is that
where a di sputed contractual claimbecones liquidated . . . as
to the anmounts recoverable, interest should be awarded fromthe

date paynent was due."); Cooper v. Alford, 477 So. 2d 31

(Fla. 1st DCA 1985)("In an action ex contractu, interest runs
fromthe date a liquidated debt is due. This is so even if
there exists an honest dispute as to whether the debt was in
fact due. Once it is finally determ ned the debt was due, the
person to whomit was owed is entitled to paynent of the
principal plus interest fromthe due date. . . . The purpose in
awar di ng such interest is to conpensate a party for deprivation
of property.").

39. The evidence establishes that there was a witten
contract governing the dealings between Russ Putnal and Donnie
Sel ph. The contract does not contain a pre-judgnent interest
rate clause; therefore, the amount of pre-judgment interest
payable to Russ Putnal is the statutory rate specified in
Section 55.03, Florida Statutes. See § 687.01, Fla. Stat.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Departnment of Agriculture and

Consuner Services enter a final order ordering Respondent,
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Donni e Sel ph, d/b/a The Citrus Store and d/b/a D & D Citrus, to
pay to Petitioner, Russ Putnal, d/b/a Putnal G oves, the sum of
$64, 070. 28, together with pre-judgnent interest cal cul ated by
t he Departnent pursuant to Section 55.03, Florida Statutes, from
Cct ober 1, 2003, until paid.

DONE AND ENTERED this 3rd day of June, 2004, in

Tal | ahassee, Leon County, Florida.

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 3rd day of June, 2004.
ENDNOTE
1/ Russ Putnal received paynments fromboth The Ctrus Store and

fromD & D Gtrus totaling $5,000.00 on or before Septenber 30,
2003.
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COPI ES FURNI SHED

Brenda D. Hyatt, Bureau Chief

Departnment of Agriculture and
Consumer Services

500 Third Street, Northwest

Post Ofice Box 1072

Wnter Haven, Florida 32399-0800

Kat hy Al ves

Fidelity & Deposit Conpany of WMaryl and
Post O fice Box 87

Bal ti nore, Maryland 21203

Russ Put nal

Put nal G oves

10755 Russ Road

Myakka City, Florida 34251

Richard S. Pipkin, Esquire
Fl et cher & Pipkin

559 Sout h Commerce Avenue
Sebring, Florida 33870

Richard D. Tritschler, General Counse

Department of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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